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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT 

-------------------------------------------------------------------------x 

HASSAN GRAY, 

 

     Plaintiff, 

 

   -against- 

 

DOUGLAS ELLIOTT, WAYNE BOOTH, 

SUPERVISOR, TOWN OF NEWBURGH, TOWN OF 

NEWBURGH, 

 

     Defendants. 

 Docket No. 12 CIV 7880 

                    (CS)(LMS) 

 

ANSWER 

 

 

-------------------------------------------------------------------------x 

 

 Defendants, TOWN OF NEWBURGH and WAYNE BOOTH, by and through their 

attorneys, SOKOLOFF STERN LLP, hereby answer plaintiff’s Complaint (the “Complaint”) as 

follows: 

A. PARTIES 

1. Deny knowledge or information sufficient to form a belief as to the allegations set 

forth in paragraph “1” of the Complaint, except admit upon information and belief that plaintiff 

is an African-American male who resides in this judicial district. 

2. Deny the allegations set forth in paragraph “2” of the Complaint, except admit 

that, upon information and belief, Elliott resides in this judicial district and has been employed as 

a Senior Water Maintenance Worker for the Town, and refer all questions of law to the Court for 

adjudication. 

3. Deny the allegations set forth in paragraph “3 of the Complaint, and respectfully 

refer all questions of law to the Court for adjudication. 
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4. Deny the allegations set forth in paragraph “4 of the Complaint, except admit that 

defendant Booth has been the Town Supervisor since January 2002, and respectfully refer all 

questions of law to the Court for adjudication. 

5. Admit the allegations set forth in paragraph “5” of the Complaint. 

6. Deny the allegations set forth in paragraph “6 of the Complaint, and respectfully 

refer all questions of law to the Court for adjudication. 

B. JURISDICTION 

7. Deny the allegations set forth in paragraph “7” of the Complaint, except admit 

that plaintiff purports that venue is proper. 

C. FACTUAL ALLEGATIONS 

8. Deny the allegations set forth in paragraph “8” of the Complaint, except admit 

that plaintiff’s date of hire as a Water Department laborer was April 16, 2006.   

9. Deny the allegations set forth in paragraph “9” of the Complaint, except admit 

that the Town promoted plaintiff to Maintenance Worker on September 5, 2008.   

10. Deny the allegations set forth in paragraph “10” of the Complaint.   

11. Deny the allegations set forth in paragraph “11” of the Complaint. 

12. Deny knowledge or information sufficient to form a belief as to the allegations set 

forth in paragraph “12” of the Complaint.   

13. Deny the allegations set forth in paragraph “13” of the Complaint. 

14. Deny the allegations set forth in paragraph “14” of the Complaint, except admit 

that Elliot has distributed assignments. 

15. Deny the allegations set forth in paragraph “15” of the Complaint. 

16. Deny the allegations set forth in paragraph “16” of the Complaint. 
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 a) Deny the allegations set forth in paragraph “16(a)” of the Complaint. 

 b) Deny the allegations set forth in paragraph “16(b)” of the Complaint. 

 c) Deny the allegations set forth in paragraph “16(c)” of the Complaint. 

 d) Deny the allegations set forth in paragraph “16(d)” of the Complaint. 

17. Deny the allegations set forth in paragraph “17” of the Complaint. 

18. Deny the allegations set forth in paragraph “18” of the Complaint. 

19. Deny the allegations set forth in paragraph “19” of the Complaint. 

20. Deny the allegations set forth in paragraph “20” of the Complaint. 

21. Deny knowledge or information to form a belief as to the allegations set forth in 

paragraph “21” of the Complaint, except admit that plaintiff was directed to attend a counseling 

meeting at Town Hall on or about that date. 

22. Deny the allegations set forth in paragraph “22” of the Complaint, except admit 

that a counseling meeting was held at Town Hall on or about that date. 

23. Deny the allegations set forth in paragraph “23” of the Complaint. 

24. Deny the allegations set forth in paragraph “24” of the Complaint, and refer to the 

referenced document for its contents. 

25. Deny the allegations set forth in paragraph “25” of the Complaint, and refer to the 

referenced document for its contents. 

26. Deny the allegations set forth in paragraph “26” of the Complaint. 

27. Deny the allegations set forth in paragraph “27” of the Complaint. 

28. Deny the allegations set forth in paragraph “28” of the Complaint. 
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29. Deny the allegations set forth in paragraph “29” of the Complaint, except admit 

that plaintiff filed a complaint with the police department and refer to the referenced document 

for its contents. 

30. Admit the allegations set forth in paragraph “30” of the Complaint. 

31. Deny the allegations set forth in paragraph “31” of the Complaint. 

32. Admit the allegations set forth in paragraph “32” of the Complaint. 

33. Deny the allegations set forth in paragraph “33” of the Complaint. 

34. Deny the allegations set forth in paragraph “34” of the Complaint. 

35. Deny the allegations set forth in paragraph “35” of the Complaint. 

36. Admit the allegations set forth in paragraph “36” of the Complaint. 

37. Deny the allegations set forth in paragraph “37” of the Complaint, and refer to the 

referenced document for its contents. 

38. Deny the allegations set forth in paragraph “38” of the Complaint, and refer to the 

referenced document for its contents. 

39. Admit the allegations set forth in paragraph “39” of the Complaint. 

40. Admit the allegations set forth in paragraph “40” of the Complaint. 

41. Deny the allegations set forth in paragraph “41” of the Complaint. 

42. Deny the allegations set forth in paragraph “42” of the Complaint. 

43. Deny the allegations set forth in paragraph “43” of the Complaint. 

44. Deny the allegations set forth in paragraph “44” of the Complaint. 

45. Deny the allegations set forth in paragraph “45” of the Complaint. 

46. Deny the allegations set forth in paragraph “46” of the Complaint. 

D. CAUSES OF ACTION 

Case 7:12-cv-07880-CS   Document 8    Filed 12/06/12   Page 4 of 9



5 

 

47. As and for a response to paragraph “47” of the complaint, answering defendants 

repeat and reallege the allegations contained in paragraphs “1” through “46” of this answer with 

the same force and effect as if fully set forth at length herein. 

48. Deny the allegations set forth in paragraph “48” of the Complaint. 

49. Deny the allegations set forth in paragraph “49” of the Complaint. 

50. Deny the allegations set forth in paragraph “50” of the Complaint. 

AS AND FOR A FIRST AFFIRMATIVE DEFENSE 

51. The complaint fails to state a claim upon which relief may be granted. 

 

AS AND FOR A SECOND AFFIRMATIVE DEFENSE 

52. This action is barred, in whole or in part, by the applicable statute of limitations. 

AS AND FOR A THIRD AFFIRMATIVE DEFENSE 

53.  Defendants have not violated any rights, privileges or immunities under the 

Constitution or laws of the United States or the State of New York, nor have the defendants 

violated any Act of Congress providing for the protection of civil rights. 

AS AND FOR A FOURTH AFFIRMATIVE DEFENSE 

54. Any injury alleged to have been sustained by plaintiff was the result of plaintiff’s 

own culpable or negligent conduct or the culpable or negligent conduct of third-parties and was 

not the proximate result of any act of these defendants. 

AS AND FOR A FIFTH AFFIRMATIVE DEFENSE 

55.    Plaintiff has failed to mitigate his damages, if any, as claimed in this action. 

AS AND FOR A SIXTH AFFIRMATIVE DEFENSE 

56.  Defendants did not subject plaintiff to discrimination or retaliation in any form. 
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AS AND FOR A SEVENTH AFFIRMATIVE DEFENSE 

57. Defendants’ employment policies and practices conform to the requirements of all 

applicable laws including, but not limited to, the Fourteenth Amendment to the United States 

Constitution, and are administered in a matter that is consistent with defendant’s legal 

obligations. 

AS AND FOR AN EIGHTH AFFIRMATIVE DEFENSE 

58.  Defendants possessed legitimate, non-discriminatory reasons for their actions. 

AS AND FOR A NINTH AFFIRMATIVE DEFENSE 

59. At all times relevant to the acts alleged in the complaint, the answering defendants 

acted reasonably, properly and in the lawful exercise of their discretion. 

AS AND FOR AN TENTH AFFIRMATIVE DEFENSE 

60.   Plaintiff failed to avail himself of defendant’s anti-discrimination policies. 

AS AND FOR A ELEVENTH AFFIRMATIVE DEFENSE 

61. Defendants took prompt, remedial action pursuant to its valid anti-discrimination 

policies. 

AS AND FOR A TWELVTH AFFIRMATIVE DEFENSE 

62. Defendants did not discriminate against plaintiff, either on the basis of race or any 

other protected class. 

AS AND FOR A THIRTEENTH AFFIRMATIVE DEFENSE 

63. One or more of plaintiff’s claims are barred by the failure to exhaust the remedies 

afforded under the collective bargaining agreement. 
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AS AND FOR A FOURTEENTH AFFIRMATIVE DEFENSE 

64. Defendants have acted within their discretion, and in accordance with the Town’s 

needs, procedures, and requirements. 

AS AND FOR A FIFTEENTH AFFIRMATIVE DEFENSE 

65. Defendants have acted, at all times relevant to plaintiff’s complaint, in conformity 

with all applicable statutes, laws, rules, and regulations. 

AS AND FOR AN SIXTEENTH AFFIRMATIVE DEFENSE 

66. Plaintiff’s claims are barred by principles of res judicata and/or collateral 

estoppel. 

AS AND FOR A SEVENTEENTH AFFIRMATIVE DEFENSE 

67.  Plaintiff was not treated differently than any similarly situated individuals outside 

of his alleged protected class. 

AS AND FOR AN EIGHTEENTH AFFIRMATIVE DEFENSE 

68. Defendants exercised reasonable care to prevent and correct promptly any racially 

harassing behavior. 

AS AND FOR A NINETEENTH AFFIRMATIVE DEFENSE 

69. Plaintiff unreasonably failed to take advantage of preventive or corrective 

opportunities provided by defendants or to avoid harm otherwise  

AS AND FOR A TWENTIETH AFFIRMATIVE DEFENSE 

70. The alleged harassing acts by Elliott were not within scope of his employment or 

to serve Town interests. 
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AS AND FOR A TWENTY-FIRST AFFIRMATIVE DEFENSE 

71.   The individual defendant should be afforded qualified immunity from suit. 

AS AND FOR A TWENTY-SECOND AFFIRMATIVE DEFENSE 

72. Plaintiff was not subjected to a severe, pervasive, and ongoing environment that 

was hostile on the basis of race such that it materially altered the terms and conditions of 

employment.   

AS AND FOR A TWENTY-THIRD AFFIRMATIVE DEFENSE 

73. Plaintiff was not subjected to conditions that were objectively or subjectively 

offensive.  

AS AND FOR A TWENTY-FOURTH AFFIRMATIVE DEFENSE 

74. The answering individual defendant was not personally involved in actions that 

caused the deprivation of constitutional rights.  

AS AND FOR A TWENTY-FIFTH AFFIRMATIVE DEFENSE 

75. There was no policy or custom under which unconstitutional practices occurred. 

AS AND FOR A TWENTY-SIXTH AFFIRMATIVE DEFENSE 

76. Defendants took prompt remedial action. 

WHEREFORE, defendants request judgment dismissing the complaint and denying all 

relief requested therein, together with such other and further relief as the Court deems just and  
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
-----------------------------------------------------------------------x

HASSAN GRAY,

Plaintiff,

-against-

DOUGLAS ELLIOTT, WAYNE BOOTH, Supervisor, Town
of Newburgh and TOWN OF NEWBURGH,

Defendants.
-----------------------------------------------------------------------x

ANSWER

12 CV 7880 (CS)

The defendant, Douglas Elliott, by his attorneys, McCabe & Mack LLP, as and for his

answer to the complaint of the plaintiff, respectfully shows to the court and alleges as follows.

PARTIES

1. Denies knowledge or information sufficient to form a belief as to the truth of

the allegations contained in paragraphs numbered "1" and "4" of the complaint.

2. With regard to paragraph numbered "2" of the complaint, admits defendant

Elliott’s race and residence and denies the remaining allegations.

3. With regard to paragraph numbered "3" of the complaint, admits only that

defendant Elliott is employed by the Town of Newburgh.  The remaining allegations state

legal conclusions.

4. With regard to paragraphs numbered "5" and "6" of the complaint, neither

admits nor denies as states a conclusion of law.

JURISDICTION

5. With regard to paragraph numbered "7" of the complaint, neither admits nor

denies as states a conclusion of law.

                 MCCABE & MACK LLP, ATTORNEYS AT LAW, POST OFFICE BOX 509, POUGHKEEPSIE, NY 12602
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FACTUAL ALLEGATIONS

6. Denies knowledge or information sufficient to form a belief as to the truth of

the allegations contained in paragraphs numbered "8", "11", "12", "13", "21", "22", "23", "24",

"25", "26", "27", "29", "33" and "36" of the complaint.

7. With regard to paragraph numbered "9" of the complaint, admits only that

plaintiff is a Maintenance Worker.

8. Denies those allegations contained in paragraphs numbered "10", "15", "16",

"28", "31", "34", "35", "39", "41", "42", "43", "44", "45" and "46" of the complaint.

9. With regard to paragraph numbered "14" of the complaint, admits only that

Elliott is a Senior Maintenance Worker and as such does at times distribute work assignments.

10. Denies knowledge or information sufficient to form a belief as to the truth of

the allegations contained in paragraph numbered "17" of the complaint with respect to what

plaintiff was told and denies Elliott ever referred to plaintiff as alleged.

11. Denies knowledge or information sufficient to form a belief as to the truth of

the allegations contained in paragraph numbered "18" of the complaint with respect to what

plaintiff was told and denies Elliott had conversation alleged.

12. Denies knowledge or information sufficient to form a belief as to the truth of

the allegations contained in paragraph numbered "19" of the complaint with respect to what

plaintiff was told and denies ever making or hearing the remarks alleged.

13. Denies knowledge or information sufficient to form a belief as to the truth of

the allegations contained in paragraph numbered "20" of the complaint with respect to what

plaintiff was told and denies the conduct alleged.

14. With regard to paragraphs numbered "37" and "38" of the complaint, neither

admits nor denies and refer the court to the document for its content and import.

                 MCCABE & MACK LLP, ATTORNEYS AT LAW, POST OFFICE BOX 509, POUGHKEEPSIE, NY 12602
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CAUSE OF ACTION

15. Repeats, reiterates and realleges each and every denial to each and every

allegation contained in paragraphs numbered "1" through "46" and incorporated by reference

in paragraph "47" of the complaint as if the same were more fully set forth herein at length.

16. Denies those allegations contained in paragraphs numbered "48", "49" and "50"

of the complaint.

AS AND FOR A FIRST AFFIRMATIVE DEFENSE

17. The complaint fails to state a claim against defendant Elliott.

AS AND FOR A SECOND AFFIRMATIVE DEFENSE

18. Defendant Elliott is entitled to qualified immunity.

AS AND FOR A THIRD AFFIRMATIVE DEFENSE

19. The complaint is barred by the statute of limitations in whole or in part.

WHEREFORE, the defendant, Douglas Elliott, demands judgment dismissing the

complaint of the plaintiff herein, plus the costs and disbursements of this action and for such

other and further relief as to the Court may seem just and proper.

DATED: Poughkeepsie, New York
February 8, 2013

Yours, etc.

McCABE & MACK LLP

By:                                                                         
David L. Posner (0310)

Attorneys for Defendant Douglas Elliott
63 Washington Street
P.O. Box 509
Poughkeepsie, NY 12602-0509
Tel: (845) 486-6800

                 MCCABE & MACK LLP, ATTORNEYS AT LAW, POST OFFICE BOX 509, POUGHKEEPSIE, NY 12602
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TO: MICHAEL H. SUSSMAN, ESQ.
SUSSMAN & WATKINS
Attorneys for Plaintiff
PO Box 1005
Goshen, NY 10924

ADAM I. KLEINBERG, ESQ.
SOKOLOFF STERN LLP
Attorneys for Defendants Town of Newburgh
  and Wayne Booth
179 Westbury Avenue
Carle Place, NY 11514

                 MCCABE & MACK LLP, ATTORNEYS AT LAW, POST OFFICE BOX 509, POUGHKEEPSIE, NY 12602
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